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This Employment Contract is used for non-Pastoral staff

	
	  Individual Employment Agreement
	

	
	
	

	
	
	

	
	between
	

	
	
	

	
	
	

	
	        (Insert Name  /  Address)
	

	
	
	

	
	the employer ("us")
	

	
	
	

	
	and
	

	
	
	

	
	           (Insert Name / Address) 
	

	
	
	

	
	the employer ("you")
	


A  Introduction and Objective

Application
1. This agreement only has application to the people who are parties to it.  

Objective
2. The object of [Employer] is _________________________________________

Your employment by us is to carry out specific duties to further this objective.

Classification of staff
3. The following classifications apply:

· “Full-time” staff are those engaged to work for the full 75 or 80 hours in each fortnight;

· “Part-time” staff are engaged to work on a regular basis but for less than the full hours specified above;

· “Casual” staff are staff engaged to work on an “as required” basis.  They are paid only for hours worked.  “Casual” staff are not entitled to the same leave entitlement as permanent employees. They will be paid holiday pay with each pay they receive. 

B  Position and Commencement Date

The Position
4. We are engaging you to work for us as (position) from (commencement date).  You will perform the duties specified in Schedule B.

Reporting
5. You will report to (title)

Flexibility of Position
6. We can do any one or more of the following if we think that evolving needs or emphasis require it:

· assign you to a different position

· transfer you to different premises within the region

· change the person to whom you report

· change your position description.

Before we do any of these things we will consult with you.

C  Your Obligations To Us

Statements made when applying for this position
7. It is an essential term of this agreement that:

· any representation or statement you made when applying for this position was true and complete; and

· you disclosed to us everything which might have materially influenced our decision to employ you.  

If either of these conditions is not met, we can terminate your employment as per the provisions of this agreement that deal with serious misconduct.  

Duty of good faith and diligence
8. You agree to act in good faith in every respect towards us and to perform your work diligently and to the best of your abilities.

Duty to comply with directions, policies and legal requirements
9. You agree to comply with each of the following:

· any reasonable direction we give in relation to the employment; 

· our policies, procedures and rules as they affect you;

· all legal requirements relating to your job. 

Duty in relation to employer’s reputation or business
10. You must not do anything, whether in respect of your employment or not, that might seriously affect our reputation or your ability to do your job properly.

Duty in relation to other employment
11. You agree you will not accept other employment or operate any business during this agreement unless we consent.  We will not unreasonably withhold consent.

Duty in relation to safety and accidents
12. You must immediately report any hazard in the workplace. You must also report as soon as practicable any accident or injury, no matter how minor, which occurs during your employment.  

Duty to preserve confidentiality
13. You must not disclose any of our confidential information or confidential information about our clients except if:

· the disclosure is required by law

· the disclosure is necessary for you to perform your obligations under this agreement

· the disclosure is reasonably made to a professional legal adviser

· we consent in writing to the disclosure;

· the information is already in the public domain

For the purposes of this clause, confidential information means any information relating to the business, technical or financial affairs of the employer, other than information which is in the public domain and shall include but not be limited to:

Any trade secrets, specialised know-how, formulae, contracts, client lists, client records, client requirements, systems or processes, financial information, accounts, reports or technical information.

D  Payment, Hours of Work, Rosters, Leave

Payment 
14. We will pay you [specify whether salary / wages] and any benefits specified in Schedule A. Payment will be [specify whether fortnighty or monthly] by direct credit to a nominated bank account in your name.

We will review your [salary / wages] at our discretion and shall be under no obligation under any circumstances to increase your [salary / wages]. This review will normally be carried out in [September] of each year.

We will provide you, on request, with details of your earnings and any deductions.  

If an overpayment of [salary / wages] is made, we will notify you of the overpayment and deduct the amount overpaid from the [salary / wages] for the subsequent pay period.  If any overpayment is not recovered by deduction in the following pay period, you shall remain liable to pay the overpayment. We will not deduct any sums from your pay without your consent; however you agree that we can deduct any debt you owe us, including leave taken in advance of entitlement, from any final payments.

Hours of work and breaks
15. Your ordinary hours of work are [specify ordinary hours of work or refer to any applicable roster]. However the nature of the work is such that hours and times worked may need to vary.  

If you work more than the ordinary hours or days of work, you will be entitled to time off in lieu.  The time at which you take this time off will be decided by agreement between you and us.  

We will maintain accurate time recording systems.

Delete if not applicable [If you are a casual employee you will be engaged on an “as required” basis and will be paid for hours actually worked.  You will be paid 6% holiday pay (which will be identified on your pay slip) with each pay you receive and you accept this in full satisfaction of all entitlements to holiday pay or paid leave.] 

You will not be required to work more than 5 hours continuously without a meal break of between half an hour and an hour.  This meal break is unpaid.  You will have a 10 minute paid break for refreshment in each of the work periods before and after your meal break.

Delete if not applicable [If you are required to sleep over as part of your duties you will be paid the sleepover allowance specified in Schedule A.]

Probationary Period
16. Delete if not applicable  [This position and agreement are subject to the 90 day probationary period as provided for in sections 67A and B of The Employment Relations Act 2000] (See Appendix A for managing this clause).
Rosters
17. Delete if not applicable  [You agree to work the days and hours specified by us in rosters. Rosters will be posted not less than 10 working days in advance of the start of the next roster.]

Employment related expenses
18. We will reimburse you for any actual and reasonable employment related expenses that you have received prior approval from us.  You will provide supporting documentation if we require it.

Annual leave
19. You will be entitled to [number of weeks minimum 4] paid annual leave for every completed 12 months of employment with us in accordance with the Holidays Act 2003.

You must take annual leave at a time agreed to by us.  If we cannot agree a time with you, we can specify when you take the leave with 14 days notice.

You should take annual leave within 15 months after it becomes due, however we have the discretion to give you written approval to carry leave forward.  

We may grant you annual leave in advance of your becoming entitled to it, but this is at our discretion.  If we do grant annual leave in advance the amount will be limited to the proportion of a full year’s entitlement that you qualify for at the time of the request.

Public holidays
20. You are entitled to the following paid public holidays where they fall on a day on which is otherwise a working day for you: Christmas Day, Boxing Day, New Years Day, 2 January, Waitangi Day, Good Friday, Easter Monday, Anzac Day, the Birthday of the Reigning Sovereign, Labour Day, and Anniversary Day (or a day locally observed in place of Anniversary Day).

Where you are not required by us to work on any of the public holidays specified above, it being a day that would otherwise be a working day for you, you shall be paid your relevant daily pay for the day as defined in the Holidays Act 2003.

Where you are required by us to work on any of the public holidays specified above, as required by the Holidays Act 2003 this agreement confirms your right to be paid at least the portion of your relevant daily pay that relates to the time actually worked on the day plus half that amount again, in accordance with section 50 of that Act.  In addition, where this public holiday falls on a day which, but for it being a public holiday, would otherwise be a working day for you, you shall also be allowed a whole day’s “alternative holiday”. This day will be paid at your relevant daily pay and taken at a time mutually agreed.

Sick leave
21. After working for us for 6 months, you are entitled to 5 days paid sick leave in each subsequent 12 month period of continuous employment, carrying over any unused sick leave from one 12 month period to the next until you have accumulated a maximum of [insert number] days sick leave entitlement in total (including the current period’s entitlement).  

This entitlement is inclusive of and not in addition to the sick leave entitlement provided for by the Holidays Act 2003.

Sick leave may be taken only when you are sick or injured, your spouse is sick or injured, your dependent child or dependent parent is sick or injured. 

Sick leave is only available for days on which you normally work.  

You will, at our request, provide a medical certificate from a registered medical practitioner when you claim sick leave for over and above three consecutive calendar days.  

You will advise your immediate supervisor as soon as possible during your first half day of absence due to sickness.  

Unused sick leave is not payable on termination of employment.

Sick leave shall be paid at your relevant daily pay as defined in the Holidays Act 2003.

Bereavement/tangihanga leave
22. You are entitled to 3 day’s bereavement leave after 6 months of current continuous employment where you suffer a bereavement on the death of a spouse, parent, child, brother, sister, grandparent, grandchild or spouse’s parents. 

Where on any occasion by reason of the death of any other person, we accept that you have suffered a bereavement you shall be entitled to 1 day’s bereavement leave. 

Bereavement leave shall be paid at your relevant daily pay as defined in the Holidays Act 2003.

You must advise your immediate supervisor as soon as possible on the first half day of absence.

You shall complete all documentation as we require in relation to the taking of bereavement leave.

Bereavement leave entitlement provided for in this agreement is inclusive of and not in addition to bereavement leave provided under the Holidays Act 2003.  

We will also consider granting unpaid leave to accommodate other special bereavement needs.

[The following clause is optional and should be deleted if not required]

Long service leave
23. You are entitled to one special 2 week holiday after completing 10 years continuous service.  You must take this leave before the completion of 15 years.

This leave will be paid at the rate of your relevant daily pay as defined in the Holidays Act 2003.  It can be taken in one or more periods. It must be taken at times that you agree with us.

If you leave your employment after becoming entitled to a special holiday you will be paid in lieu if you have not taken the holiday.

The provisions of this paragraph will not apply if we bring into operation an alternative scheme for rewarding service which is not less favourable.

Parental leave
24. You are entitled to parental leave as provided in the Parental Leave and Employment Protection Act 1987 and its amendments.  

Jury service leave
25. If you are called for jury service we will pay the difference between the fees paid to you by the Court and your relevant daily pay. 

You must return to work on any day that you are not required in Court.  

This payment is up to a maximum of 5 days for each period of jury service.

If you need more than 5 days leave for jury service you can take annual leave (if any is owing) or unpaid leave, at your discretion.

In-service training
26. Both you and we acknowledge the value of training and the need for regular reskilling.  External training including attending conferences, course, workshops or wananga may be available at our discretion.   We will advise you whether attendance is approved with or without payment of fees and/or expenses.  

The maximum number of paid days leave for training per year is stated in Schedule A.  

E  Warnings, Termination, Suspension, Abandonment of Employment

Warning procedure
27. Where we experience problems with your conduct or your performance requiring formal disciplinary action the following procedures will be used.

Where any warning procedure or dismissal is undertaken you are entitled to have another person present.

Before any warning is issued we will do the following:

· Allow you to explain your behaviour or actions; 

· Consider such explanation;

· If your explanation is not satisfactory, advise you of the behaviour or performance that is unsatisfactory; 

· Advise you what action to take to correct the problem;

· Advise you of the consequences of continuing unsatisfactory performance;

· Confirm the details of any warning by letter to you.

If your performance continues to be unsatisfactory you may receive a final warning.  This will be issued following the procedure outlined above and will be given in writing.  The final warning will make it clear that any further unsatisfactory performance or misconduct will result in your dismissal.  

Any formal warning will expire after 12 months.  

Termination of employment by you
28. You can terminate this employment agreement at any time by giving written notice of [specify number of weeks]. 

Termination of employment by us
29. We can terminate this employment agreement for any of the following reasons:

· medical reasons

· misconduct or insolvency

· breach of your obligations under this agreement

· redundancy

We will give you [specify number of weeks] written notice unless we are entitled to terminate without notice in circumstances of serious misconduct.

Termination for medical reasons
30. We can terminate this agreement if you are unable, due to medical reasons, to perform duties to a satisfactory standard.  

We will not terminate your employment under this paragraph unless we have first asked you to have a medical examination by a doctor we nominate.  The doctor may report directly to us.  If the doctor reports to you, you must immediately give us a copy of the report.  We must take into account that report and any other reports you provide.

Termination for serious misconduct or serious breach
31. We can terminate this agreement without notice if you engage in serious misconduct or a serious breach of this agreement.  Examples of serious misconduct or serious breach are:

· misappropriation of company property

· fighting

· being under the influence of alcohol while at work 

· doing anything likely to diminish our reputation or standing in the community.

Before we make any decision we will allow you to explain your behaviour or actions and consider such explanation.  

If we dismiss you, we will advise you of that in the presence of another person who is not directly involved.  

If you are dismissed we will supply you with a written statement of the reasons for your dismissal within 14 days, on request.  

Termination for redundancy
32. Redundancy means a situation where your employment is terminated by us, but the termination is attributable wholly or mainly to the fact that your position is, or will become, superfluous to our needs.  Redundancy may arise from a number of circumstances including, but not limited to, restructuring, contracting out, sale and purchase, transfer, down-sizing, or a change in the way we organise our operations.  

It is recognised by the parties that in order for us to ensure the most effective ongoing operation of our business, we will determine whether your position is in fact superfluous to our needs.

If you are a vulnerable employee as listed in Schedule 1A of the Employment Relations Act 2000 you shall not be entitled to redundancy compensation in the event that your employment is terminated by the new employer as a consequence of our restructure.

No redundancy (whether technical or otherwise) shall arise by reason of the sale or transfer or restructuring of the whole or part of our business where the purchaser, transferee or the same company offers you employment in the same or similar capacity (or in any other capacity which you are willing to accept) on no less favourable terms and conditions of employment (or any terms or conditions which you are willing to accept).

In the event that your employment is terminated due to redundancy, you will be provided with four weeks’ notice inclusive of the notice provided in clause 29 of this Agreement or a payment of the equivalent [salary / wages] in lieu of notice.  We will pay you redundancy compensation of 2 weeks’ salary for the first complete year of service and one week’s salary for each complete year thereafter.

You will be given reasonable time off on pay to attend job interviews during the notice period.

Abandonment of employment
33. This agreement will come to an end if you fail to report for work for 3 consecutive days without our consent or without notifying us.

Payment in lieu of notice, garden leave
34. We can pay you the equivalent amount of [salary / wages] in lieu of notice.  We do not have to give you work during a period of notice.  We can direct you not to attend our premises during that period. 

Duty to return property on termination
35. When this agreement ends you must immediately return all our property and information in your possession or control.  You must not retain any copies of any of the information.

Suspension
36. We can at any time suspend you with pay and not permit you onto our premises.  We must have a good reason for taking this action.

We can suspend you on pay if we have reason to suspect you have engaged in serious misconduct.  This is to enable a “cooling down” period or to conduct an 
investigation.  

Employment Protection
37. In the event of a restructuring, as defined in the Employment Relations Amendment Act (no 2) 2004 (being the sale, transfer, or contracting out of all or part of our business) that may affect your future employment, we will:

1. As soon as is reasonably practicable, taking into account the commercial requirements of the business, commence negotiations with the potential new employer concerning the impact of the restructuring on your position and agree on how those negotiations will be conducted.

2. Negotiate with the potential new employer regarding:

· Whether or not it proposes to offer employment to you;

· if so, the terms and conditions of which it proposes to offer employment to you; and 

· the proposed date for commencement of employment with the potential new employer.

3. In the event you are not employed by the potential new employer, for whatever reason, your redundancy entitlements will be determined in accordance with your redundancy provisions.

F  Resolution of Differences

Principles
38. We are committed to maintaining good working relationships both between employees and other workers, and with us.  We encourage the fair resolution of employment relationship problems between the parties and if this fails, through the Department of Labour’s Mediation Services.  

If you consider you have been dealt with unfairly, inappropriately, or unjustifiably in any way in your employment with us, or its termination, you can use either:

· The services for the resolution of employment relationship problems explained below; or

· Resolve, the Christian Service for Dispute Resolution Inc.  The procedure for using Resolve is set out in more detail in a separate document which you can get from us. 

Employment relationship problems
39. If you consider you have a personal grievance you must take steps to bring it to our attention within 90 days from the date on which you become aware of it.

If we do not consent to the personal grievance being raised after the 90 day limit you can apply to the Employment Relations Authority for permission to raise the personal grievance. 

Services available for the resolution of employment relationship problems:
Mediation Services
40. If there is an employment relationship problem you can contact the Mediation Service of the Labour Department.    The service can provide:

· Information about employment rights and obligations

· Information about services

· Assistance in resolving employment relationship problems.  This can include meetings and discussions with employees and employers and attending the workplace.

The Mediation Service can be contacted through the Labour Department (listed in the ‘blue pages’ of the telephone directory).

The Mediation Service is a confidential procedure.  Anything said or done in connection with the use of the service and any documents created or made for the purposes of the mediation must be kept confidential.

Employment Relations Authority
41. If mediation is not successful you or we can apply to the Employment Relations Authority to have the matter resolved. 

Labour inspectors
42. You can ask for assistance from a Labour Inspector (through the Labour Department) to recover any wages, holiday pay or any other money payable by us under the Minimum Wage Act 1983 or the Holidays Act 2003.

Harassment
43. We will work to eliminate harassment in the workplace.  The procedure to deal with complaints of harassment is attached at the end of this Agreement.

Harassment in employment is language, or visual material, or physical behaviour:

· of a sexual, racial, bullying or discriminatory nature (which is)

· unwelcome/offensive/hurtful (and is)

· repeated or significant enough to cause detriment

Harassment is any unwanted comment, conduct or gesture directed toward an individual or a group of individuals which is insulting, intimidating, humiliating, malicious, degrading or offensive, and is either repeated or an isolated incident which is so significant that it adversely affects someone’s performance, contribution or work environment. Harassment is a form of discrimination. 

Harassment also includes promises or threats, both explicit and implied, in return for sexual favours. It is not necessary for the harassed person to have told the harasser that his/her behaviour was unwelcome or offensive.

G  Miscellaneous

Entire agreement
44. This document contains everything we have agreed with you about the employment.  Neither of us can rely on an earlier document, or on anything said or done by either of us (or by our director, officer, agent or employee) before this document was executed.

Variation
45. This document can only be varied in writing, signed by you and us. 

Your acknowledgement you have received and read this agreement
46. You acknowledge that you have received, read and understood this agreement.  You accept its terms completely.  

You acknowledge that you have been informed of your entitlements under the Holidays Act 2003 and of how and where to seek further information in regard to these entitlements.

You declare that you have been provided with a copy of this intended Individual Employment Agreement, that you have been advised that you were entitled to seek independent advice about the intended Individual Employment Agreement, and that you have been given a reasonable opportunity to seek that advice.

Date: ___________________

Signed: _____________________________________ (Employee)

Signed: _____________________________________ (Employer)

XE "Schedule A  Summary of Conditions and Remuneration"Schedule A  Summary of Conditions and Remuneration

	Employer:
	

	Employee:
	

	Commencement Date:
	

	Position:
	

	Location of Position:
	

	Person to whom you report:
	

	Classification:
	Full-time/Part-time/Casual (delete two)

	Annual Salary: (or hourly rate)
	$

	Kiwisaver Employer Contribution (will be 2% of gross salary/wage if employee chooses to contribute to Kiwisaver)
	$

	Sleepover Allowance: (if applies)
	$

	Salary Review Date:
	

	Annual leave Entitlement:
	              Weeks

	Written Notice Period:
	              Weeks

	Maximum Accumulated Sick Leave Entitlement:
	              Days

	Annual Training/Re-skilling Days:
	Up to  ____________ days


XE "Schedule B  Position Description"Schedule B  Position Description

(Attach or type in position description.  Ensure you specify hours and days of work if the staff member is not subject to rostering).
XE "Schedule C Harassment Procedure"Schedule C Harassment Procedure

47. It is our responsibility to provide a safe working environment for all staff.  We regard harassment as a serious offence and it will not be tolerated.  Given the sensitive nature of harassment complaints, we have established specific procedures to assist in dealing with harassment.   We encourage you to acquaint yourself with the procedures for complaint.  Full support will be provided for complainants.

What is harassment?
48. Harassment in employment is language, or visual material, or physical behaviour:

· of a sexual, racial, bullying or discriminatory nature (which is)

· unwelcome/offensive/hurtful (and is)

· repeated or significant enough to cause detriment

Harassment is any unwanted comment, conduct or gesture directed toward an individual or a group of individuals which is insulting, intimidating, humiliating, malicious, degrading or offensive, and is either repeated or an isolated incident which is so significant that it adversely affects someone's performance, contribution or work environment. Harassment is a form of discrimination.

Harassment also includes promises or threats, both explicit and implied, in return for sexual favours.  It is not necessary for the harassed person to have told the harasser that his/her behaviour was unwelcome or offensive.

Complaints
49. If you feel you may have been a victim of harassment by any supervisor, employee, client, or any other person in connection with your employment you should bring the matter to the immediate attention of the appropriate contact person.  The following personnel have been appointed as contact people for any enquiries or complaints concerning harassment.



______________________________________________



______________________________________________



______________________________________________

50. Any discussions with these people will be treated in the strictest confidence.  The decision about making a complaint remains with you.  The personnel named above have our complete support to perform their duties.  Any disputes that cannot be resolved "in house" will be referred to an outside mediator for independent consideration.

51. You may also take complaints to the Human Rights Commission or your Union at any time.

52. This procedure is designed to protect your rights as a staff member.  We will treat all complaints very seriously.  Any employee who is found, after an investigation, to have engaged in harassment will be subject to appropriate sanctions up to and including termination.

XE "Schedule D Trial Periods"Schedule D Trial Periods

Recently, the Employment Relations Amendment Act no.106 ( "the change") was passed into law under urgency. The change came into effect on 1 March 2009.

The change establishes the option of a 90 day trial period that will only apply to new employees of employers with 20 or less employees. If an employee is dismissed within the 90 day period they will be unable to take a personal grievance against you in respect of the dismissal.

The Current Law - Prior to the Changes

Contrary to the impression given by some media around the time the changes were passed into law, New Zealand did already recognise probationary arrangements. Section 67 of the Employment Relations Act ("the ERA") had always provided that an employer and employee could agree to a period of probation or trial. This had to be specified in writing and it did not affect the law in relation to unjustifiable dismissal.

This means that probationary periods were (and are) allowed as long as the employer took all reasonable steps to ensure that the employee met the standards required to keep them on in the role. If the employee was falling behind the reasonable performance of their duties during the probationary period, the employer would be obligated to assist them with advice as to where the deficiencies lay, additional training to help them meet the required standard, and any other reasonable assistance.

However it was previously not permissible for an employer to dismiss an employee for reasons not related to performance (for instance if they 'didn't fit in' to the particular company or team culture). Also, "jumping through the hoops" of procedural fairness made dispatching a bad probationary employee a rather trying experience.

The Change

The change affects the original probationary section of the ERA (section 67) so that it deals exclusively with "probationary periods", and adds two new sections (67A and 67B) dealing with "trial periods".

Employment agreements between an employer of 20 employees or less and art employee that they have not previously employed, may contain a trial period clause. It is not automatic. (The original law allowing probationary periods will continue to apply where these requirements are not met and trial periods are unavailable -- i.e. for employers with more than 20 staff.) If you give your employee notice of dismissal prior to the expiry of the trial period that employee may not take legal proceedings or a personal grievance in relation to that dismissal.

Employees will still be able to claim a personal grievance in the event of:

53. Breach of contract,

54. Discrimination,

55. Sexual harassment,

56. Racial harassment,

57. Duress (in regard to union membership), or

58. Any failure by you to comply with your obligations arising where, as a result of a proposed restructuring, the employee's work is to be performed by another person.

Employees retain the right to request mediation through the department of labour to resolve problems. While the change is not entirely clear on this point, it appears that in relation to a dismissal you may refuse to attend mediation without adverse consequences.

Although your ordinary obligations of good faith apply, you do not have to provide information about how you came to your decision to dismiss the employee, nor are you required to give them an opportunity to comment on the proposed dismissal beforehand.

In practical terms, as long as the dismissal is not for one of the prohibited grounds, you do not need to follow the ordinary procedure, or give reasons. If for instance, you felt that a particular employee who was on a trial period was disruptive to your company dynamic and you dismissed them, they would not have recourse to the Employment Relations Authority or Court. In another scenario, if the employee simply couldn't generate enough money for your company to make their job cost efficient they could be dismissed within the 90 days, without having to go through time consuming and rather technical redundancy procedures.

We recommend a degree of restraint in the exercise of this new found freedom. Firstly, we suggest taking legal advice to confirm that the Act will actually apply in the particular circumstance. A dismissal without due process on the 91st day of employment could have serious negative consequences. Furthermore, until there have been several test cases in the Employment Relations Authority or the Court it is uncertain how these institutions will apply the law, and whether or not they will seek to reduce its effect via narrow or restrictive interpretations. As with all changes to the law, only time can tell what the precise effects are in practice, although we anticipate that the change will greatly simplify the process of removing new employees and thus reduce compliance costs for SMEs.
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